INTRODUCTION
The Pregnancy Discrimination Act (PDA) 2 amended Title VII of the Civil Rights Act of 1964' to combat systemic workplace discrimination against women because of their reproductive capacity. Congress drafted the PDA to frame pregnancy discrimination broadly in pursuit of this ambitious goal, intending to protect women "before, during, and after" pregnancy. 4 The ambiguity of the Act's text and legislative history, however, has caused confusion in the courts, which have differed in their interpretations of the PDA's scope. Many of these disagreements have centered on what types of employer actions constitute "discrimination" and whether the PDA entitles a woman to accommodation or simply protection from discrimination. This Comment focuses instead on a prior question: who is sufficiently "affected by pregnancy, childbirth, or related medical conditions" ' to qualify for the PDA's protection? This preliminary decision is a crucial, yet underexplored, component of the discussion about the PDA's scope.
Defining the PDA's protected class is particularly difficult when the plaintiff is not pregnant at the time of the alleged discrimination. In 2007, the Eighth Circuit became the first circuit court to address whether the PDA applies to contraception in Union Pacific. 6 That case illuminates the doctrinal inconsistencies in judicial applications of the PDA to alleged discrimination arising outside the nine-month window of pregnancy. The Supreme Court made clear in UAW v. Johnson Controls, Inc . that an employer's exclusion of all women "capable of bearing children" from certain jobs violated Title VII. 7 The scope of the Court's decision in Johnson Controls, however, remains unclear. Far from resolving the dispute, Union Pacific highlighted the extent of the discord among courts with regard to contraception specifically, and "potential pregnancy ' ' 8 more generally. The court's decision contradicts several federal district court holdings 9 and casts doubt on the PDA's coverage of women who are not yet pregnant at the time of the alleged discrimination. Moreover, it fails to acknowledge that the structural reality of the workplace more heavily burdens women because of their biological differences from men.
While this Comment advocates a broad interpretation of the PDA's protected class, it does not support an unlimited interpretation. Indeed, one concern in extending the PDA's scope is to avoid expanding it beyond recognition, to the point where it is no longer a useful tool. Misplacing women's traditional social care-giving roles under the rubric of sex-specific, biological differences also creates a danger of reinforcing the very sex stereotypes the PDA was designed to combat. Therefore, while courts should remove a woman's current pregnancy status from the question of whether she is a member of the protected class, there is still a need to distinguish between alleged discriminatory acts that implicate women's biological differences and those that do not.
For example, an employer who fires a woman for missing work to care for her children likely would not be liable under the PDA because the employer's decision implicates no biological difference specific to women. Instead, it implicates this particular woman's social role as a caregiver. By contrast, an employer who fires a woman because of an assumption that she might take too much time off in the future (once she becomes pregnant and has children) would be liable under the PDA. The PDA would cover the employer's actions because the employer's assumption rests on a belief in the connection between 6. In re Union Pac. R.R. Employment Practices Litig., 479 F. 3 
See infra Part III.
117:1215 2o08 a biological ability (pregnancy and childbirth) and a social act (primary caregiving). Here, the employer assumes that a woman's reproductive capacity will (or may) lead to a certain behavioral result (more time with her kids and less time at work). The employer's assumption thus implicates women's biological difference from men because it is rooted in a belief about the connection between childbearing and childrearing.
This Comment argues that the doctrine could be clarified if courts understood and accounted for how predominant workplace structures limit women's professional opportunities during their childbearing years. Such an understanding exposes the need for a broader conception of the PDA's protected class, which would bring PDA jurisprudence in line with the original broad aims of the Act. This Comment proposes that women be covered by the PDA whenever an employer action threatens their workplace status because of their reproductive capacity.
I. A BRIEF HISTORY OF THE PDA
Congress's primary focus in passing the PDA was to overturn General Electric Co. v. Gilbert,"° in which the Supreme Court held that pregnancy discrimination was not a sex-based classification under Title VII. Consequently, both the text and legislative history offer little guidance for applying the PDA other than the basic premise that discrimination on the basis of pregnancy is sex-based discrimination. Congress used expansive language both in the statute itself and in the legislative history, 12 but it left key components of the text undefined, including the phrase "related medical conditions."' 3 Comments by lawmakers and subsequent Supreme Court opinions indicate support for a broad interpretation of the phrase, 14 but they fail to specify precisely how broad. In addition, neither the text nor the 10. 429 U.S. 125 (1976) .
i. Id. at 133-36.
12. H.R. REP. NO. 95-948, at 5 (1978) , reprinted in 1978 U.S.C.C.A.N. 4749, 4753 ("In using the broad phrase 'women affected by pregnancy, childbirth and related medical conditions,' the bill makes clear that its protection extends to the whole range of matters concerning the childbearing process."); id. at 6-7, reprinted in 1978 U.S.C.C.A.N at 4754-55 ("Women are still subject to the stereotype that all women are marginal workers.... [They are] viewed by employers as potentially pregnant. Therefore, the elimination of discrimination based on pregnancy in these employment practices ... will go a long way toward providing equal employment opportunities for women. 288-89 (1987). legislative history specifies what range of behavior would comprise an action taken "because of' pregnancy. These ambiguities have led to considerable debate over the PDA's intended or ideal reach.
Existing literature, while discussing several of the PDA's ambiguities, 15 fails to critically examine the breadth of the class protected by the PDA, despite the prominence of this distinction in numerous judicial interpretations of the PDA's scope. For example, in Sura v. Stearns Bank, 6 the plaintiff alleged that tension beginning during her pregnancy about the terms of her maternity leave culminated in a discriminatory restructuring of her job upon her return to work. The court placed a temporal limit on the protection of the PDA, holding that because the plaintiff had returned from maternity leave about six weeks before the adverse employment action occurred, she no longer was a member of the protected class. 7 Another district court, by contrast, has held that a three-month gap between childbirth and the alleged discrimination maintains enough of a temporal connection to pregnancy to establish the plaintiff as part of the protected class." Without consistent criteria for who is covered under the Act, similarly situated plaintiffs may achieve radically different results based on each court's definition of the protected class.
The statute fails to answer the questions raised by Sura and other cases. Neither the text nor the legislative history adequately specifies who is covered under the Act and whether (or to what extent) there is a temporal limit to the protection. Given this ambiguity, courts and scholars must determine how best to construe the statute in line with its purpose. The next two Parts offer a more coherent theory of who should be covered under the PDA. The structural realities of the workplace mandate expanding the protected class beyond the rigid nine-month confines of women's pregnancies. 9 Courts should apply the PDA to all instances in which an employer's act or policy has an impact on a iS. At issue in many PDA cases is the debate over whether the PDA mandates (or should mandate) "equal treatment" or "special treatment," or as Christine Jolls has framed it, antidiscrimination or accommodation. ig. This structural perspective has been employed by other scholars to point out flaws in the equal treatment model, but not to criticize the narrowing of the class subject to the PDA's protection. See, e.g., Issacharoff& Rosenblum, supra note i, at 2157.
woman's workplace status because of her reproductive capacity. This interpretation of the PDA would better comport with Congress's broad goals for the Act.
II. THE IMPACT OF WORKPLACE STRUCTURES
The greatest problem for many working women lies not in combating or overcoming discrete instances of invidious discrimination, but rather in building successful long-term careers given the structural obstacles to their professional advancement. 2 " At the simplest level, these obstacles stem from the typical workplace's restriction of space (physical location away from the home) and time (long blocks of time at work each day, over a continuous period of years)." 1 The assumption underlying this structure is that the employee has no significant personal obligations that might cut into his workday or necessitate a temporary absence from the workforce. Underlying these assumptions, then, is another assumption: someone else (e.g., a nonworking spouse) is available to handle the employee's personal responsibilities for him. Women who bear children automatically depart from this default workplace model, at least temporarily. 22 Even absent discriminatory animus, the expectation that women will diverge from the default worker model leads many employers to invest significantly less in female employees through wages, training, and opportunities for advancement. 3 Indeed, because employers have difficulty determining which of the women they employ will leave at some point (and for how long), all women of childbearing age may be lumped together into the same "flight-risk" category. ' The Supreme Court has acknowledged the impact of these structural constraints to women's progress and has supported the PDA's broad goal of eradicating these obstacles. 6 Yet all too often, lower courts have declined to address the impact of workplace structures 7 and have consequently restricted the size of the protected class. Without accounting for the impact of structural obstacles on women's workplace status, courts cannot adequately construe the PDA according to its mission.
III. THE PDA AND THE CAPACITY TO BECOME PREGNANT
In Union Pacific, female employees of a railroad brought a class action suit arguing that the exclusion of contraceptives from the company's insurance policy violated the PDA. They alleged that because the company offered insurance coverage for other types of preventive care and some prescription drugs that benefited only men-including treatment of conditions such as male-pattern baldness-the denial of contraceptive coverage constituted discrimination under the PDA. The Eighth Circuit, however, reversed, 29 holding that the female employees were not a protected class under the PDA because the statute does not apply to women with respect to contraceptive use. According to the court, "contraception is not 'related to' pregnancy for PDA purposes and is genderneutral." 3 This conclusion diverged from three district court opinions, 3 ' the Equal Employment Opportunity Commission (EEOC) decision on the issue, 32 and a prior Eighth Circuit decision that a plaintiff need not be pregnant at the time of the alleged discrimination in order to qualify for protection under the PDA. 33 Given this array of cases, Union Pacific fails to offer a compelling and administrable standard for determining when nonpregnant women can be covered by the Act. By making the blanket assertion that women are not covered by the PDA in the context of contraceptive use, the court avoids fully addressing the specific facts of the benefit plan at issue. Rather than releasing a decision based narrowly on the merits of Union Pacific's plan, the court constricts the size of the PDA's protected class and precludes future plaintiffs 32. EEOC Commission Decision on Coverage of Contraception (Dec. 14, 2000), available at http://www.eeoc.gov/policy/docs/decision-contraception.html ("Contraception is a means by which a woman controls her ability to become pregnant. The PDA's prohibition on discrimination against women based on their ability to become pregnant thus necessarily includes a prohibition on discrimination related to a woman's use of contraceptives.").
33. Walsh v. Nat'l Computer Sys., Inc., 332 F. 3 d 1150, 116o (8th Cir. 2003) (reasoning that the plaintiff had raised a valid claim that "she was discriminated against . .. because she is a woman who had been pregnant, had taken a maternity leave, and might become pregnant again. 'Potential pregnancy ... is a medical condition that is sex-related because only women can become pregnant."' (emphasis added) (quoting Kravel v. Iowa Methodist Med. Ctr., 95 F.3d 674, 680 (8th Cit. 1996) ); see also from raising any claim under the PDA related to contraceptive coverage. 4 The court permits a policy that prevents women from mitigating the effects of the typical workplace structure by planning their pregnancies (or avoiding them altogether). The Union Pacific decision thus overlooks the structural concerns of the workplace that necessitate a broad construal of the PDA's protected class and instead leaves many women without recourse under the PDA when they are outside the nine-month window of pregnancy. Union Pacific also diverges from the Supreme Court's decision in UAW v. Johnson Controls, 3 " which held that the PDA applies to discrimination on the basis of "potential pregnancy." The Union Pacific court attempted to distinguish Johnson Controls by reasoning that "potential pregnancy" is distinct from "contraception," which it found to be a gender-neutral term.
6 However, this rationale ignores the sex-specific medical effects of contraceptive use in women. 3 7 More importandy, it fails to account for the logistical complications of balancing work and family that impose a disproportionate burden on women to plan, and often postpone, their pregnancies. Women who want to remain on the path most employers expect of their employees must plan to continue working. Women's ability or inability to control their reproductive capacity has a crucial impact on their advancement prospects, future earnings potential, and job security. Access to contraceptives thus directly affects women's ability to conform to the "ideal worker" model. As Judge Bye pointed out in dissent, prescription contraception is the means through which "a woman controls her potential pregnancy" and is therefore "necessarily genderrelated because it prevents pregnancy only in women. ", 8 Viewed in this light, the assertion that contraception and fertility are gender-neutral misses the point. While both men and women may be fertile or infertile, their fertility determines the likelihood that they will cause pregnancy, and its associated career burdens, in women. Similarly, both men and women may use contraception, but contraception's primary purpose is to prevent pregnancy in women. it firmly within the purview of the PDA. It is the means by which women regulate pregnancy so that they can integrate themselves into the workplace. This ability to integrate is a significant substantive goal of the PDA that the Supreme Court has acknowledged and supported. 39 Moreover, it is one of the central obstacles for women operating within a workplace structure designed for people without personal responsibilities. Employment decisions often are not isolated, episodic judgments, but rather are based on an employee's longstanding record within the company and an employer's calculation of her past (and expected future) performance. If women are to participate in the workplace on truly equal terms, then, the protected class must be broad enough to encompass all women who are vulnerable to adverse action because of their reproductive capacity. While the Union Pacific holding does not, on its own, conclusively deny PDA coverage to all nonpregnant women, the decision rests on a faulty rationale that disregards the intricate ways in which reproductive capacity interacts with women's professional lives.
IV. A WAY OUT?
Despite the PDA's broad aims, Union Pacific chips away at its power. It relies on the woman's current physical state as the primary prerequisite for her membership in the protected class, sometimes ignoring alleged discrimination stemming largely from the employer's traditional notions of gender roles and the inherent biases of a workplace designed for men. The PDA implicates coverage of contraception not only because it is medically related to pregnancy, but more importantly, because coverage that omits contraception disadvantages women, who bear both the physical burdens and the primary career burdens of pregnancy. Denial of contraception reinforces workplace structures that permit men to engage fully in both their public and private lives, but that maintain obstacles preventing women from doing the same. In light of these structural biases, then, all women affected by employer actions that threaten their workplace status because of their inherent biological differences from men should be included as members of the PDA's protected class.
In order to provide comprehensive protection for women, courts should construe the PDA broadly to encompass all forms of discrimination on the basis of women's childbearing capacity, regardless of the woman's pregnancy status at the time of the discrimination. Given the workplace structure and its impact on the progression of an employee's career, defining the protected class of the PDA in narrow, temporal, discrete terms misconstrues the Act. Instead, courts should employ a more flexible definition of the protected class that accounts for the continual obstacles posed by a workplace designed for the traditional, single breadwinner family. Courts should consider women to be members of the PDA's protected class if employment decisions affect them on the basis of sex-specific conditions related to procreation. This broader definition of the protected class not only comes closer to fulfilling the PDA's purpose, but also offers a more honest perspective on the challenges women face when they attempt to reconcile their reproductive lives with active workforce participation.
